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Thank you, Chairman Gosar and Ranking Member Stansbury for the opportunity to testify today. 
My name is Jamie Pleune. I am an Associate Professor of Law (Research) at the S.J. Quinney 
College of Law, University of Utah and a Wallace Stegner Center Fellow.  

The Wallace Stegner Center provides objective and actionable research on contemporary 
environmental issues. The non-partisan Law and Policy Program at the Wallace Stegner Center 
has done extensive empirical research into different aspects of the National Environmental 
Policy Act and its implementation. My testimony today reflects the results of that research and 
my personal observations. I do not speak on behalf of the University of Utah, and the views I 
express do not necessarily represent the views of the state of Utah, or the University of Utah.  

I. Research Does Not Substantiate the Claim that NEPA Causes Delays. 

The National Environmental Policy Act is often blamed for delays in the permitting process. 
However, research does not support that characterization. Multiple studies have found that the 
NEPA analysis is rarely the primary cause of delay, even though delays may be reflected in the 
NEPA process.1 Analysis on a project may stop and restart for external reasons such as funding, 
engineering requirements, changes in agency priorities, delays in obtaining non-federal 
approvals, or political opposition to the project.2 These delays create the appearance of a long 
NEPA process, because the NEPA process marks a public beginning and ending, even though the 
NEPA analysis did not cause the delay.3  
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Additionally, the NEPA process may provide the structure for multiple different and independent 
permitting decisions. As the Congressional Research Service observed, “Most agencies use 
NEPA as an umbrella statute—that is, a framework to coordinate or demonstrate compliance 
with any studies, reviews, or consultations required by any other environmental laws.”4 This can 
create confusion because the need to comply with another law may be identified during the 
NEPA process, but NEPA is not the source of the obligation.5 In fact, there is some evidence that 
the structure provided by the NEPA analysis actually reduces decisionmaking times.6  

The NEPA process can also reduce costs by identifying design problems before implementation 
of a project begins. A study prepared for the Transportation Research Board emphasized this 
potential benefit. “Spending more monies during planning and design will reduce the time and 
cost required for construction by avoiding unforeseen conditions, reducing to a minimum design 
errors and omissions, and developing schemes that will support the most efficient approach to 
construction.”7 For these reasons, projects exempted from NEPA may not be faster or cheaper. 
Instead of achieving speed by exempting projects from NEPA, permit reform should distinguish 
between productive and unproductive delays in the permitting process,8 and focus on eliminating 
the latter.  

II. NEPA Decisionmaking Times Vary Significantly and Projects That Encounter 
Extensive Delays Are the Exception, Not the Norm 

Working with my colleague, John Ruple, and another colleague, Erik Heiny, at Utah Valley 
University, we analyzed 41,000 NEPA decisions made by the Forest Service at all levels of 
review.9 This is one of the most comprehensive investigations into NEPA decisionmaking times 
that has been undertaken.10 
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The first question we sought to answer was, “how long does the NEPA process actually take?” 
We found that the median time to complete an EIS was 2.8 years. For an EA, it was 1.2 years. 
And for a CE, the median was only 4 months.11  

More importantly, only 2 percent of all decisions were made through an EIS.12 The other 98% of 
NEPA decisions faced less rigorous review. The median time for projects with well-understood 
and insignificant impacts was only 4 months.  

This approach makes sense. Projects with insignificant and well-understood impacts should 
receive quick approval, and the research shows that they usually do. On the other hand, projects 
that will impose significant impacts on communities, create hazards to health, threaten clean 
water, compromise clean air, or destroy natural resources deserve more rigorous review. The 
permitting process ensures that each project adheres to basic environmental and safety standards. 
The NEPA process creates a mechanism to explore whether a potentially harmful project can be 
adjusted to avoid, reduce, or mitigate harmful consequences. This approach has protected 
communities and resources from poorly contemplated projects for over 50 years.  

While there are ways, which I will discuss, to improve the efficiency of permitting and the NEPA 
process, eliminating environmental standards or reducing analytical rigor is a poor choice that 
does not address the true sources of unproductive delay.   

III. True Causes of Delay Can Be Addressed Without Compromising Environmental 
or Safety Standards. 

Permit reform should be driven by accurate data that defines the scope of the problem. The 
available data indicates that only a small percentage of NEPA decisions encounter excessive 
delays of the type that are commonly relied upon as anecdotal evidence.  

For example, in 2016, the Government Accountability Office studied processing times for mine 
permit applications.13 Between 2010 and 2014, the BLM and the Forest Service approved 68 
mine plans of operations. The majority (55%) were processed in less than 18 months, and 63% 
were processed in under two years. The remaining 37% were spread across a wide timeframe, 
with only six applications (less than 10%) taking longer than four years.  

A similar trend is visible in the Forest Service data. Only projects in the 75th percentile of EISs 
took longer than four years.14 Because there were only 870 EISs total, that means roughly 217 
documents took longer than four years over 16 years. In contrast, at least 28,552 decisions were 
made in less than 1.2 years.15 In other words, efficiency is possible, and it happens. It is also 
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important to keep the big picture in focus. The commonly cited statistic that permits take six 
years represents less than 1% of all NEPA decisions.   

Moreover, analytical rigor does not appear to be the primary cause of delay.16 When we used a 
regression model to identify causes of delay, we learned that NEPA specific factors could not 
predict whether a project would encounter a delay.17 Instead, the most common causes of delay 
were functional and external to the NEPA analysis. Those were: (1) agency capacity, which 
includes both staff availability and appropriate expertise; (2) delays attributable to the operator 
including waiting for information, changed plans of operation, and shifting priorities; and (3) 
compliance with other laws, which includes coordination with other permitting authorities.18  

Notably, both the GAO and the National Research Council made the same observations 
regarding delays in the mine permit application process.19 Three prominent causes of delay were: 
(1) insufficient resources, including staff, expertise, funding, or technology; (2) waiting for 
operator responses following vague applications or changes to a mine plan; and (3) compliance 
with other legal standards and/or ineffective agency coordination during the mine plan review 
process.20  

Even permits that can be processed quickly are affected by these factors. A 2014 investigation by 
the Office of Inspector General into BLM permit processing times for oil and gas wells 
emphasizes this point.21 The BLM receives approximately 5,000 new APDs each year, which are 
processed at 33 different field offices. According to the BLM, the average processing time in 
2012 was 228 days, but this number only tells part of the story. Even though each field office is 
governed by the same legal standard, the permit processing times varied widely. Buffalo, WY 
and Miles City, MT took more than 300 days to process permits. In contrast, five field offices 
took less than 100 days. Anchorage, AK averaged 37 days. 

This dramatic variation in permit processing times cannot be blamed on NEPA or environmental 
standards because each field office was applying the same legal standard to the same activity. 
Sources of delay were a lack of staff, poor data management, and weaknesses in oversight and 
accountability.22 Even though BLM had repeatedly identified staffing shortages as a problem, 
limited budgets combined with a high cost of living made it difficult to attract and retain 
employees. Field offices with staff shortages experienced prolonged review times. Permit 
coordination and management also mattered. Most field offices did not assign a manager to 
oversee the APD process, resulting in an open-ended process where applications languished and 
no one could predict when the application would be finished. Field offices that did assign field 
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managers processed permits in less than half the average time.23 In other words, improving 
permit coordination resulted in faster permit processing times. 

The consistency of these findings across time, agencies, and practice constitute reliable evidence 
as to the real causes of delay in permit processing. These delays can be summarized as: (1) 
agency capacity; (2) delays attributable to the operator; and (3) permitting coordination. These 
findings demonstrate that the choice between speed and environmental standards is a false 
dilemma. Each of the true sources of delay can be addressed without compromising 
environmental standards that protect safe, healthy, and clean communities.  

IV. Permit Reform That Addresses the True Causes of Delay 

We can improve permit processing times by bolstering agency capacity, fostering early 
communication with permit applicants, and improving permit coordination. Notably, improved 
communication and better coordination depend on sufficient agency capacity. So the first step for 
permit reform should be to focus on agency capacity.  

1. Building Agency Capacity Requires Long-Term Funding and Strategic Workforce 
Planning. 

Wisely, Congress has already taken a step in the right direction. The Inflation Reduction Act 
contained roughly $1billion directed toward improving agencies’ environmental review 
processes and NEPA implementation. These funds are a critical—and encouraging—first step; 
however, the journey is not over. Agencies must rebuild from chronic shortages. Additionally, the 
funding must be reliable and sustained to allow agencies to implement strategic workforce plans, 
retain experienced staff, and engage in proactive planning that can facilitate faster 
decisionmaking. Finally, agencies must have flexibility to spend the funds in the area of greatest 
need.24 

Many agencies that were already understaffed suffered extreme losses of staff under the last 
Administration. The Bureau of Land Management offers an instructive case study.25 Since 2011, 
it has been on the GAO’s list of programs at high risk and vulnerable to waste, fraud and abuse 
due in part to a lack of staff. This problem was further exacerbated in July 2020, when the last 
Administration abruptly decided relocate BLM’s headquarters from Washington D.C. to Grand 
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Junction, Colorado. The Headquarters Office, which develops guidance and regulations, should 
be staffed by 311 career positions. However, it was already severely understaffed with 132 
vacant positions before the relocation announcement. In response to the relocation 
announcement, 81 more staff left, leaving the leadership at 31 percent capacity. The remaining 
leadership team were dispersed among multiple offices.  

Numbers do not tell the whole story. The BLM also suffered a loss of experienced staff. Every 
BLM staff member interviewed reported that the loss of experienced staff negatively affected 
their offices’ ability to conduct its duties. For example, the loss of institutional knowledge about 
laws and regulations meant that the BLM could not provide knowledgeable input on proposed 
rules and legislation. Other staff admitted that the rapid loss of experienced staff hindered 
knowledge transfer. In a follow-up report, a year later, all BLM staff interviewed by the GAO 
reported challenges in completing their duties due to headquarters vacancies. As a result of 
delays in creating or clarifying guidance or policies, some staff relied on outdated policy 
guidance to make decisions. Other staff reported delays implementing upgrades to information 
technology systems, which GAO had previously recommended be updated.  Obviously these 
institutional challenges would affect permitting times. Applicants could not receive good 
guidance from experienced staff, and staff members processing permits had little instruction on 
how to proceed effectively. The BLM is not alone. Multiple agencies with permitting or 
infrastructure responsibilities, are short-staffed and underfunded.  

Filling vacancies requires strategic workforce planning, but few agencies have engaged in that 
process. When the GAO investigated the BLM’s workforce planning in 2020, it found that the 
BLM had no way of tracking vacancies and no recruitment plan for filling vacancies.26 When 
asking for data on the total number of positions and vacancies agency wide, the GAO was told 
that BLM does not maintain a list of vacancies for state offices. As a result, it was not possible to 
determine the proportion of positions that are vacant at any given time or the specific positions 
that are vacant. This lack of information obviously creates a problem for improving capacity in a 
way that results in improved efficiency. Strategic workforce planning is critical to ensuring that 
agencies spend wisely and build a workforce capable of fulfilling agency missions. Additionally, 
agencies must be confident that the funding will not disappear. Unstable budgets do not build 
durable workforces.  

2. Pre-application meetings, early stakeholder engagement, permit sequencing, and 
transparent schedules are proven methods for improving efficiency without 
compromising environmental standards or public participation.  

With expanded capacity, agencies can address other sources of delay such as communication 
with permit applicants, and interagency coordination. The best practices and procedural 
requirements of FAST-41 target both problems and serve as a valuable test case for their 
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efficacy.27 Wisely, Congress has also appropriated funding to support the Permitting Council, 
which should help propagate and further implement these practices.  

Pre-application meetings with project proponents speed permitting by avoiding delays later in the 
process.28 Meeting with regulators and stakeholders early allows project sponsors to incorporate 
environmental and social sensitivities at the design phase, when impact avoidance is still feasible 
and cost-effective. Additionally, project sponsors can benefit from agencies’ experience with 
addressing controversial or complex impacts in other similar projects. This results in fewer 
modifications later in the process. It also reduces permit review times by minimizing the amount 
of additional information agencies must request during the review process. Especially in 
complex areas with conflicting or overlapping jurisdictions, the analytical and public comment 
procedures imposed by the NEPA process can actually speed project approval by providing a 
framework for analysis and bringing multiple permitting authorities to the table. 

For example, the NEXUS Gas Transmission Project, was a 250-mile natural gas pipeline 
traversing Pennsylvania, West Virginia, Ohio, and Michigan.29 During the pre-application 
process, which included extensive public participation, the project sponsors incorporated 239 
route alternatives and variations in the pipeline design to address landowner requests, avoid 
sensitive resources, or respond to engineering restraints. This feedback resulted in a 91 percent 
change from the original proposed route design—a number of modifications that would have 
been prohibitively expensive at the end of the review process. Using this information at the 
beginning of the process improved efficiency and arguably resulted in a better end-result and a 
final application that was processed more expeditiously.30  

Early stakeholder engagement is also consistent with the results of recent research conducted by 
MIT investigating sources of delay for renewable energy projects.31 Two critical sources of delay 
were opposition from affected landowners due to real or perceived harms that the project would 
bring, and inconsistency between overlapping authorities, such as local, state, tribal, and federal 
jurisdictions. Based on their empirical research, they concluded that “incorporating all 
stakeholder perspectives from the outset of a siting process will probably save time and 
money.”32  

This is not to say that early stakeholder engagement will eliminate all opposition. The NEXUS 
Gas Transmission Project demonstrates a conundrum with finding permitting success stories. The 
ideal result of implementing a best practice, like pre-application meetings, is the avoidance of a 
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bad result, like project delays from unexpected impacts or local opposition. If the best practice 
works, the bad result will not occur. Which means that that a success story must prove a 
negative. It makes sense intuitively that such substantial route alterations would address many 
concerns and reduce opposition, but there is no way to prove what would have happened if the 
pipeline design had proceeded as originally designed. Moreover, the absence of opposition is an 
unrealistic standard to demonstrate success. With large projects, like the NEXUS Transmission 
Gas Line, it would be virtually impossible to avoid all opposition.33 Thus, recognizing success 
requires enough familiarity with the process to understand what could have happened in a given 
scenario.  

FAST-41 procedures also focus heavily on avoiding delays caused by poor inter-agency 
coordination.34 In early stakeholder meetings, agencies develop a Coordinated Project Plan that 
encourages the development of concurrent, rather than sequential, analyses. Early and 
coordinated stakeholder engagement enhances the efficiency of this process. The Permitting 
Dashboard creates accountability, reducing the likelihood that a decision will linger on the back 
of someone’s desk. Finally, enhanced oversight from the Executive Director of the Permitting 
Council creates an opportunity for conflicts between jurisdictions to be addressed early, and in a 
coordinated manner. The Permitting Council’s 2020 Annual Report to Congress offered both 
quantitative and qualitative evidence of the program’s success. Between 2010 and 2018, the 
average time across all agencies for a project to complete an EIS was 4.5 years. In contrast, the 
average time to complete an EIS for projects that went through the FAST-41 process by 2020 
was 2.5 years. Perhaps more persuasively, the report included testimonials from project 
proponents praising the transparency and efficiency of the process.   

 A GAO investigation, also found evidence of the program’s success that extended beyond 
federal agencies.35 Although FAST-41 only directly affects federal agencies, the opportunities for 
coordination extend to state, local, and tribal permitting authorities. Early engagement creates 
opportunities for permitting authorities to enter into Memorandums of Understanding 
establishing roles and responsibilities As an example, the GAO report discussed the Mid-
Barataria Sediment Diversion project, which was a complex FAST-41 project focused on 
restoring ecosystems damaged by coastal erosion and the Deepwater Horizon Oil spill, which 
oiled over 684 miles of wetlands across the Gulf of Mexico, particularly in the Barataria Bay.36 
With the Army Corps of Engineers as lead agency, six federal agencies entered into a 
memorandum of understanding with several Louisiana state agencies, accelerating the 
environmental review and permitting process by nearly two years.37 Due to the complexity of 
this project, many project participants believe that it would not have been possible without the 
coordination procedures afforded through the FAST-41 process. The GAO attributed this 
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efficiency to enhanced interagency coordination.38 In summary, efficient permitting is possible 
without compromising environmental standards.  

V.  Renewable Energy Projects Face Permitting Delays Unrelated to Environmental 
Standards Due to Serious Problems with the Interconnect Queue and Regional 
Transmission Organizations.  

A recent study by the Lawrence Berkeley National Laboratory found that there are over 2,000 
GW of total generation and storage capacity waiting for approval to connect to the grid, 95 
percent of which are solar, wind, or battery storage.39 The combined wind and solar capacity 
actively seeking connection to the grid is approximately 1,250 GW, which is roughly equal to the 
current installed capacity of the entire U.S. power plant fleet and consistent with what is 
necessary to achieve the 2030 target.40  

The hurdles facing these projects involve issues with the interconnect queue, regional control of 
transmission, and a lack of high power transmission lines. The wait time for projects in the 
interconnect queue is steadily rising.41 Between 2000-2007, the time between an initial 
connection request and a fully built, operational plant was typically less than two years. Between 
2018-2022, that timeframe doubled to an average of almost 4 years, with an increasing trend. By 
2022, the median time between an interconnection request to commercial operations date 
reached almost 5 years.42 The increased volume of proposed renewable projects sitting in the 
queue promises to continue amplifying this problem. For example, at least two regional 
transmission organizations, the entities responsible for approving requests to connect to the grid, 
have announced pauses on accepting new projects until they can process their backlogs. The 
nation’s largest electric grid operator, PJM Interconnection, coordinates electricity movement in 
13 states and the District of Columbia.43 It has announced that it will not process any new 
applications until the end of 2025.44 Similarly, CAISO,45 a California grid operator, declined to 
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accept any new projects in 2022 while they processed their backlog. Both entities are looking for 
systemic solutions to improve the grid connection process. The interconnect queue, regional 
control of transmission, and a lack of high power transmission lines are serious problems 
delaying implementation of green technology. These problems are worthy of permit reform and 
require Congressional attention. Strengthening federal authority to facilitate interstate 
transmission power transmission may be one solution. Regardless of the solution to these 
complex problems, delays caused by the interconnect queue should not be conflated with NEPA 
and environmental standards.  

VI. Good Decisions Are More Important Than Rushed Decisions. 

The discussion around permit reform often focuses exclusively on decisionmaking times. 
A legitimate sense of urgency to implement clean energy projects drives many to seek shortcuts. 
However, rushed decisions have consequences. For example, the GAO recently investigated the 
Department of Energy’s management of $1.1 billion in funding for carbon capture sequestration 
projects.46 It found that between 2009 to 2022, the DOE provided $684 million to eight coal 
projects. Every project went over budget and exceeded timelines. Only one project went into 
operation, and even that project eventually shut down because it was not economically viable. In 
summary, none of the projects succeeded.  

Rushed decisionmaking contributed to the DOE’s poor judgment and money 
management, according to the GAO. Eager to spend funding from the American Recovery and 
Reinvestment Act of 2009, the DOE bypassed its usual selection procedures and committed to 
coal projects at their initial selection.  Additionally, DOE used expedited timeframes for project 
negotiations—shortening them from one year to three months. Bypassing procedures reduced 
DOE’s ability to identify and mitigate risks, resulting in a $684 million loss for the American 
people.  

Like mismanaged money, environmental resources, communities, and human health are not 
replaceable. The BP Deepwater Horizon Oil Spill offers a cautionary tale against expediting 
permitting by eliminating analytical rigor and environmental analysis.47 The Macondo well never 
underwent NEPA’s hard look requirement due to a broad categorical exclusion.48 Additionally, 
staff within the managing agencies were subject to 30-day deadlines and instructed to approve 
permits as quickly as possible, without creating unnecessary delays.49 Furthermore the industry 
had grown more quickly than the agency, resulting in a offices that were short-staffed and lacked 
training or expertise to understand the implications of the technology being used.50  

 
46 GOV’T ACCOUNTABILITY OFF., GAO-22-105111, CARBON CAPTURE AND STORAGE: ACTIONS NEEDED TO IMPROVE 

DOE MANAGEMENT OF DEMONSTRATION PROJECTS (Dec. 2021). 
47 NATIONAL COMMISSION ON THE BP DEEPWATER HORIZON OIL SPILL AND OFFSHORE DRILLING, REPORT TO THE 

PRESIDENT, DEEP WATER: THE GULF OIL DISASTER AND THE FUTURE OF OFFSHORE DRILLING (January 2011) 
[hereinafter DEEPWATER HORIZON COMMISSION REPORT]. 
48 Id. at 82. 
49 Id. 
50 Id. at 73-74. 



Due to NEPA streamlining procedures, short review deadlines, and insufficient agency capacity, 
risks that might have been exposed through the NEPA process went undetected. For example, 
BP’s emergency response plan for a subsea blow-out was to drill a relief well.51  When this 
became the only option for containing the spill, BP revealed that drilling the relief well would 
take at least three months. Meanwhile, the spill kept gushing over 50,000 barrels of oil per day 
into the Gulf.52 This risk should have been caught by agency staff at the permitting stage, but it 
wasn’t. Because the permit was not subject to public comment or circulated to other agencies, no 
one else saw it either. We cannot know if a more rigorous permitting process would have avoided 
the spill. But we can learn from the past. 

Good decisions are more important than rushed decisions. Many reform proponents emphasize 
statutory exemptions for favored projects, expanding the use of categorical exclusions, imposing 
short deadlines and page limits, restricting public comment opportunities, and reducing the rigor 
of environmental analysis.53 As the Deepwater Horizon example demonstrates, these reform 
proposals are likely to underestimate risks and overlook problems.  

VII. Conclusion 

Despite its ubiquity, the phrase “permit reform” is misleading. There is no single “permit law” 
that can be amended to eradicate delays. Complex projects, like transmission lines, mine permits, 
and renewable energy projects implicate a variety of legal standards and permitting authorities, 
each focused on protecting different resources such as clean air, clean water, endangered species, 
and cultural resources. 

Used properly, the NEPA process can facilitate coordinated information gathering and 
decisionmaking and streamline the permitting process. Improved inter-agency coordination, 
shared data management, and strategic permit sequencing facilitate concurrent review between 
permitting authorities. Enhanced communication with the project sponsor, implementation of 
permitting best practices, and greater accountability for permitting authorities avoid inefficient 
delays. Early stakeholder engagement creates an opportunity to identify, avoid, and mitigate 
harms at the most cost-effective phase of a project’s lifecycle. All of these improvements depend 
on robust agency capacity. These reforms are not easily encapsulated in a pithy soundbite, but 
they do address the true causes of delay in permitting without compromising environmental or 
safety standards.  

 

 
51Id. at 132. 
52 Id. at 167. 
53 See e.g., The Building U.S. Infrastructure through Limited Delays and Efficient Reviews (BUILDER) Act (H.R. 
2515) available at https://transportation.house.gov/builder-act/default.aspx (last visited Mar. 17, 2023). 


